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Part One
Alexander v. Jokl And Others
19th April 1948
First published in [unknown], 22 May 1948, pp. 23–27.
Witwatersrand Local Division. April 19th, 1948. Before
Clayden, J.

Damages – Defamation – Justification – Must he as broad as
libel – Justification proved not as broad as libel – May be taken
into account in mitigation of damages – Not defence to action
– Fair comment – Many facts in defamatory article untrue –
Foundation for defence not laid.

Abstract:
1) Where a defendant in a defamation case raises the defence of justification, the justification to be effective must be as broad as the
libel. Where defendants, who had published an article imputing to
the plaintiff quackery in the field of physical education and dishonest quackery in the field of medicine, both in claims to cure and in
claims to prevent disease and improve health, proved only dishonest
quackery, in the sense that quackery is always dishonest, in the claims
to cure, and, even in that regard, had made the quackery appear to
be worse than it was and had alleged dishonesty to a greater degree
than would be implicit in quackery itself, the justification was not as
broad as the libel. What defendants had proved assisted them in that
it might be taken into account in mitigation of damages, but it did
not constitute a defence to the action.
2) Where the article complained of contained many facts, which were
untrue, either in the sense that plaintiff’s technique had been misdescribed or because only part of the facts had been set out, the
foundation for the defence of fair comment had not been laid.
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Plaintiff, who lived in London, and was described as the founder of a
scientific technique of psychophysical education known as the ‘Matthias
Alexander Technique,’ and who had for 50 years carried on for reward
the profession of teaching and expounding that technique, was the author
of four books dealing with the Technique. The advertisement in each of
the books stated that they contained a full statement of his principles
and practice, and together formed the authoritative textbook of his new
science of living. After the present action had started, a fifth book was
published, which contained a foreword by the plaintiff and articles on the
Technique by other persons.
Plaintiff sued defendants for defamation based upon an article, which
appeared in the March 1944 issue of a scientific journal called Manpower,
which was the official publication of the National Advisory Council for
Physical Education. Defendants were the editors of that journal and the
first defendant was the author of the article.
The article was called ‘Quackery versus Physical Education,’ and the
main respects in which it was claimed that it was defamatory were set out
in the declaration as being that plaintiff’s technique was without scientific
basis and from a scientific point of view contemptible and nonsensical;
that plaintiff was dishonest, untruthful, a charlatan and quack; that he
had given to members of the public dangerous and criminally irresponsible advice; that he had dishonestly tried to give the impression that his
technique had been accepted by doctors and scientists;· and that for personal gain he had suppressed and distorted the truth, and held out false
promises of benefits to be derived from his teaching. By an amendment
he alleged that the article said that he was mentally deranged and unbalanced.
The issues were whether the article was defamatory of plaintiff and, if
it was, whether the defences that the allegations complained of were true
and were published for the public benefit, and alternatively, that they were
fair comment on a matter of public interest had been substantiated.
The article complained of was 44 pages in length and was considered
under the headings of Quackery, Dishonesty, Untruthfulness and Madness.
So far as Quackery was concerned, there was no doubt that the allegations were made that the system was quackery and that plaintiff was a
quack.
For plaintiff, it was contended that what was meant by ‘quackery’ in
the article was a quack system of physical education, and not the acts of a
quack, in the sense in which a quack is contrasted with a doctor. Defend-
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ants had, therefore, to justify not that plaintiff’s methods were those of
‘an ignorant pretender to medical skill,’ but that they were those of an
ignorant pretender in physical education.
For defendant, it was contended that the proper meaning of the article
in this regard was that plaintiff was an ignorant pretender to medical skill,
which could be justified by showing substantially that this was so, even
though some of the reasons advanced in the article could not be substantiated.
Held
1)
Readers of the article would be left with the two impressions that
plaintiff’s system was a quack system of physical education, and a quack
system in the medical sense. So far as the allegation of quackery was concerned, the proper interpretation of the article was that the system propounded by plaintiff was quackery in the field of physical education and
quackery in the medical field because both its basis and its claims were
medically unsound, and quackery which was dangerous. Under this head
it would be convenient to place the reference to the Medical Dental and
Pharmacy Act No. 13 of 1928 which appeared in the article which set out
that it is an offence for a person, who is not a doctor, for gain to practice
as a doctor or perform any act pertaining to the calling of a doctor. It was
alleged that a cited passage from one of the books was the giving of advice
in regard to acute appendicitis, which was criminal. This was an allegation
that plaintiff by publishing this book had contravened the Act.
As to Dishonesty, defendants did not dispute that the allegation of dishonesty was made, in the sense that a quack is dishonest because money
is made by the ignorant pretence to skill and by the boast of wonderful
remedies.
But plaintiff alleged that the article went further as appeared from certain passages in the article and the footnotes thereto.
Held
2)
These passages meant more than that plaintiff was a quack dishonestly making money. They conveyed the impression that, realising how
much money was to be made by quackery and that it was to be made from
the rich, plaintiff had set himself out to see that his system was attractive
to the rich so that he could dishonestly make as much money as possible
by his quackery.
As to Untruthfulness, to be defamatory in this regard the article must
allege that plaintiff was knowingly untruthful.
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Held
3)
The article did not make the imputation that plaintiff was a liar.
Although the allegation was clearly made that most of what he said was
not in fact true, the article would convey to the reader that the further
case the author was trying to establish was that plaintiff was actually silly
enough to believe what he said.
In regard to Madness, in the forefront of the article was a quotation
from Mark Twain: ‘We who are outside the asylum all agree that water
seeks its level; that the sun gives light and heat; that fire consumes; that
fog is damp; that six times six are thirty-six; that two from ten leaves eight;
that eight and seven are fifteen. These are, perhaps, the only things we are
agreed about; but, although they are so few, they are of inestimable value,
because they make an infallible standard of sanity. Whosoever accepts
them, him we know to be substantially sane; sufficiently sane; in the working essentials sane. Whoever disputes a single one of them, him we know
to be wholly insane and qualified for the asylum.’
The following passages subsequently occurred in the article: ‘We shall
prove that the appropriate place to discuss his concepts on physical training is in the literature dealing with mental sciences’ and it was said of
plaintiff’s writings that ‘Their greatest value will be to the psychiatrist as
intimate and revealing self-studies in psychology.’ These passages were
relied upon by plaintiff to show that it was imputed that he was mentally
deranged.
Held
4)
The proper meaning to be given to the comparison of plaintiff
with the man spoken of by Mark Twain was that plaintiff was putting
forward mad theories; that in this respect, in his writings and teachings
plaintiff was mentally deranged judged by the accepted standards, but
that the allegation was not made that he had a diseased mind.
After considering passages in plaintiff’s books and the evidence led on
both sides, the learned judge came to the conclusion that defendants had
shown that plaintiff was a quack in the sense that he made ignorant pretence to medical skill; that many of the physiological reasons put forward
were wrong; that in its claims to cure the system constituted dangerous
quackery. But in these methods they misrepresented plaintiff’s views and
in showing how foolish were these views, which he did not put forward, in
the article they had called him much more of a quack than they were entitled to do. They had also failed to prove that the system could not bring
about the results, which it did claim in the improvement of health and
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the prevention of disease. In this respect also they made matters worse by
overstating the claims made for the system.
As to the allegation of quackery in the field of physical education, on
the facts, it was plaintiff’s claim to improve health, not his claim to cure
or even his claims to prevent disease, which related to physical education.
The claim to improve health had not been shown to be baseless, even in
the medical field.
In the event of the court’s finding being partly in favour of defendant,
counsel for defendant argued that if it were shown that there was quackery, and dangerous quackery, that was the sting of the article, and plaintiff
would not then be entitled to an award of damages.
Held
5)
This contention was ill-founded in law. Although dangerous
quackery was shown in some respects, that did not put an end to plaintiff’s claim in so far as quackery was alleged. To be effective, the justification must be as broad as the libel. In the present case, defendants had said
that there was quackery in the field of physical education, and dishonest
quackery in the field of medicine, both in claims to cure and in claims to
prevent disease and improve health. They had proved only quackery and
dishonest quackery, in the sense that quackery is always dishonest, in the
claims to cure. Even in that regard they had made the quackery appear to
be worse than it was and they had alleged dishonesty to a greater degree
than would be implicit in the quackery itself. The justification was not, in
these circumstances, as broad as the libel. What defendants had proved
assisted them in that it might be taken into account in mitigation of damages, but it did not constitute a defence to the action. There was no evidence to justify the allegation of dishonesty in the wider sense, which the
article imputed, nor had defendants shown that high fees were charged
by plaintiff. The allegation of madness in the slight sense in which it was
made stood and fell with the main allegation of quackery.
Held
6)
The foundation for the defence of fair comment had not been
laid, because there were so many facts in the article, which were untrue,
either in the sense that there had been a mis-description of plaintiff’s technique or because only part of the facts had been set out.
Plaintiff was therefore entitled to damages.
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Applied
Johnson v. Rand Daily Mails, 1928 A.D. 190 at 205–6 (11 P.H., J. 7);
Gatley on Libel and Slander, (3rd Edtn.) pp. 176–7, 495–496;
Macpherson v. Daniels (10 B & C, p. 272);
Sutter v. Brown, 1926 A.D. 155 at 157–8 and 169, 172 (7 P. H., J.3).
Although the circulation of the article had been small, it had been circulated to important and influential readers and the circulation was not
confined to South Africa.
Held(per Clayden, J.)
7)
‘With this circulation I have to decide what damages should be
awarded for a defamation which has in part been shown to be the truth,
but which throughout has overstepped the mark; which, in a large part of
its attack has not been proved to be true, and which has made additional
allegations of dishonesty and criminal conduct which are not justified.
The article was intended to be emphatic in its showing up of what the
author regarded as a real danger.
In it, consequently, one finds the criticisms of the Technique expressed
in language, which is not the language of science; throughout the article
scathing terms are used. When an attack is made in such terms and is not
wholly justified, those responsible for the article cannot expect, in my
view, that merely nominal damages will be awarded.’
Ordered
Judgement for plaintiff for £1,000 damages with costs, such costs to
include the costs of the applications to take evidence on commission, and
the costs of taking that evidence.
For plaintiff: H . J. Hanson, K.C., with him A. Fischer, instructed by Berrange and Wasserzug.
For defendants: O. Pirow, K.C., with him M. A. Van Hulsteyn, instructed
by the Government Attorney.
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Part Two
Alexander v. Jokl And Others
3rd June 1949

First published in [unknown], 18 June 1949, pp. 21–26.

A. D., June 3rd, 1949. Before Watermeyer, C.J., Centlivres,
Hoexter, JJ.A.

Damages – Defamation – Imputations of dishonesty and
untruthfulness – Justification – Statements and claims made
in books written by plaintiff relied upon by defendants equally
consistent with some other state of mind – Not proof of allegations of dishonesty and untruthfulness – Fair comment –
Facts upon which comment based must be true – Defence
based upon Act 13/1928 devoid of substance – Damages –
Principles.

Abstract:
1) Where a person, who carries on in England a lawful occupation in
connection with which he has acquired a lawful reputation, claims
compensation for an injury done in South Africa to his good name
and reputation as an individual and as a person carrying on such
occupation, the mere fact that he requires certain qualifications,
which are not required in England, before he can carry on his occupation in South Africa cannot make his reputation in connection
with his lawful occupation an illegal one, which is not protected by
law. It is no defence to say that if he had carried on his occupation
in South Africa he would have contravened the law and therefore his
reputation is illegal.
2) The court of appeal will only reduce an award of damages, when the
amount is a matter of estimation and not of calculation, if it is so
much too large as to warrant the description ‘palpably excessive or
clearly disproportionate to the circumstances of the case’, or ‘grossly
extravagant and unreasonable’.

7

8

Damages: Two Judgments re damages 1948

Plaintiff (respondent) lived in England and for many years had been a
teacher and exponent in that country of a system of psychphysical education based upon theories propounded by him in five books.
In March, 1944, there appeared in a periodical called Manpower, published by the Union Government, an editorial article under the heading
‘Quackery v. Physical Education’ and a reprint of a review of one of plaintiff’s books headed by an introductory note.
Plaintiff instituted an action for defamation against the editors of the
journal, claiming that the article and note, which had been written by Jokl,
were defamatory and in that action he was awarded £1,000 damages (see
51 P.H., J.6).
In appellants’ main heads of argument the defamatory character of
the article was not challenged, but in the course of his argument counsel sought to contend that the article was not defamatory. The main dispute was concerned with the range of the defamatory imputations made
against plaintiff and the question whether all such imputations had been
wholly justified. The defence of fair comment was abandoned by counsel
for appellants in his opening address, but in reply he relied upon it in
respect of one short passage in the article. He also relied upon a defence
based upon the provisions of Act 13/1928 and, if all the defences failed,
he contended that the damages awarded were excessive.
The court dealt first with the defence of justification and the first question for consideration was whether the article did convey the imputations
alleged.
Held
(1)
Passages in the article certainly conveyed the imputation that
Alexander was an untruthful and dishonest person, who knew the worthlessness and ineffectiveness of his system to cure or to prevent illness or to
improve health and yet published false claims with regard to the benefits
to be derived from it in order to make money for himself. The imputation that he was a charlatan and a quack did not add to the sting of that
imputation and was really included in it, while the imputation that he had
given the public dangerous and criminally irresponsible advice was made
in the form of a direct allegation in connection with a particular passage
dealing with appendicitis which appeared in one of his books and which
was quoted in the article.
The main and substantial issue between the parties was whether
defendants succeeded in proving the truth of these imputations. Counsel
did not, in his argument, challenge Alexander’s claim to have benefited
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his pupils or patients, but he contended that such benefits were in no
way due to any new discovery made by Alexander. He contended that if
the article charged Alexander with dishonesty, the evidence justified that
charge. He said that the dishonesty was connected with the manner in
which Alexander represented himself and his technique to the public, that
Alexander made statements and claims which he must have known to be
false and that this could be proved from the contents of his books in the
light of the evidence.
Per Watermeyer, C.J.:
‘One of the difficulties which the appellants have to face in contending
that these extracts from the books prove dishonesty arises from the fact
that appellants’ contention with regard to justification in this court differs
from what it was in the trial court.
‘The main contention at the trial stage was that Alexander’s system
of psychphysical education was entirely worthless and ineffective for the
purpose of improving health or of effecting cures of any sort of disease,
that he knew nothing of physiology or medical science and that there was
no scientific foundation for his theories; in other words that it was a quack
system.
Most of the evidence referred to by Mr Pirow was led to prove
Alexander’s ignorance, and the unscientific character of his system, and
not for the purpose of proving dishonesty, but now, because the trial court
found that it had not been proved that Alexander’s system was entirely
worthless he wishes to use such evidence for the purpose of shewing dishonesty. Alexander himself, owing to an unfortunate illness did not give
evidence. The position therefore is that this court, which is not sitting as
a court of first instance, is asked to draw an inference of dishonesty from
statements and claims made in books by a party who did not give evidence, the dishonest character of those statements and claims not having
been pointedly in issue at the time when the evidence relating to them was
led nor during the hearing in the trial court.’
Held
2)
The difficulties in the way of arriving at the conclusion to which
counsel asked the court to come were obvious. The court was unable to
draw an inference of dishonesty against Alexander from the evidence
referred to by counsel. It might show that Alexander was ignorant of the
laws of physics and made statements, which had no scientific foundation but that did not justify an imputation of dishonesty or of untruthful-
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ness. The court had considered all the statements and claims made in
Alexander’s books, which were referred to by counsel in support of his
contention that they indicated dishonesty and came to the conclusion that
they did not prove the general allegations of dishonesty and untruthfulness. In each case the proof broke down in the same way, namely, that
they were equally consistent with some state of mind other than dishonesty.
Per Watermeyer, C.J.:
‘The sting of the defamatory matter which had to be justified was that
Alexander knew that his technique was of no value to improve health or
cure ill health and dishonestly practised it in order to exploit the rich. In
view of the considerable body of evidence from medical practitioners and
others who depose to benefits derived by patients from his treatment it
is not possible to find that he knew that his technique was worthless and
that he only used it to impose upon and exploit the rich. These considerations also go a long way towards disposing of Mr Pirow’s further contention that some of the claims made by Alexander in his books were made
by him recklessly and without caring whether they were justified or not
and that he must therefore be regarded as having made them dishonestly.
There is moreover, nothing in the evidence to shew that, however mistaken and over-optimistic some of the claims may be, they were made
so recklessly that he could not have believed in them. It is possible that
I would have arrived at a different conclusion in respect of some of the
claims if they had been made by a person trained in scientific methods: it
is clear, however, that Alexander had no such training and made no pretence that he had had such training. These findings really dispose of the
defence of justification, but there remain other points for consideration.’
One of these was the plea of fair comment, upon which counsel relied
only in respect of a passage in the article, dealing with appendicitis, in
which, it was suggested that Alexander claimed to be able to cure acute
appendicitis and the comment was that to give this type of advice was
criminal.
Held
3)
There could be no fair comment upon facts, which were not true.
In fact Alexander in his books did not claim that he could cure acute
appendicitis and this was the conclusion come to by Clayden, J. The supposititious fact upon which the comment was based was, therefore, not
true and the defence of fair comment with regard to it failed.
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Crawford v. Albu, 1917 A.D. 102.
There was also a defence based upon Act 13/1928 in respect of which
it was at first contended that Alexander’s practice was a contravention of
the Act, on the assumption that he was practising as a medical practitioner
for gain in the Union. But no evidence was led to shew that he practised
here and the position seemed to be that he carried on his teaching in England where his activities were apparently quite lawful.
In the alternative, it was contended that the court would not award
damages for injury to his reputation as a teacher of a new system of psychphysical education because it arose from a profession which would have
been illegal if he had carried it on in the Union, and counsel applied for
an amendment of the plea by adding a defence to that effect.
Per Watermeyer, C.J.:
‘In considering this defence I shall assume that if Alexander had practised in the Union he would have contravened Act 13 of 1928. I have to
do so because there are many indications not only in Alexander’s books
but also in the evidence that his usual practice was to treat (to use a convenient term) persons whose ailments had been diagnosed by medical
practitioners who sent them to him for treatment, and if he were to carry
on such a practice in the Union, it is not clear whether or not it would be
a contravention of the Act.’
In support of his contention counsel quoted cases dealing with the
question whether the courts of one country could enforce a contract which
was illegal in that country, if the contract was entered into in another
country where it was a perfectly lawful contract.
Held(per Watermeyer, C.J.):
4)
‘But those cases have no bearing upon the issue which his contention raises. The position is that Alexander claimed compensation for an
injury done to his good name and reputation both as an individual and as
a teacher in England of a system of psychphysical education in connection
with which he had acquired a lawful reputation, and I am unable to see
how it can be a defence to that claim to say that if he had carried on his
occupation in South Africa, he would have contravened the law and therefore the reputation which he has is illegal. The mere fact that he required
certain qualifications which were not required in England before he could
carry on his occupation in the Union cannot make his reputation in connection with his lawful occupation an illegal one, which is not protected
by law.
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‘In my opinion there is no substance in counsel’s contention and his
application to add a new defence by amending the pleadings is refused.
‘It was contended that the damages were excessive and it was pointed
out that the periodical containing the defamatory matter had a very limited circulation, that no actual damage had been proved and it was suggested that it was improbable that the publication had caused any economic loss to Alexander.
After quoting what Clayden, J. had said in his judgement in regard to
this, Watermeyer, C. J. continued:
‘I agree with the learned judge. If the following matters be taken into
consideration, (1) that the defamatory article was published in an official
scientific journal, (2) that this journal was important enough to have as
one of its editors the Director of the South African Institute for Medical
Research, (3) that it was written by Dr Jokl, a registered medical practitioner who according to his own evidence has published about 100 scientific publications and has held impressive number of appointments in the
Union connected with the subjects of health and physical education, and
(4) that the circulation of this scientific journal was largely among important and influential people, it will be realised that the damaging effect of
the defamatory matter was probably far more serious than it would have
been if publication had been made casually in a daily newspaper by an
unimportant person.
‘Furthermore this court, as has been pointed out in the case of Sandler
v. Wholesale Coal Suppliers Ltd., 1941 A.D. 194 (37 P.H., J.3), does not
readily interfere with an award of damages when the amount is a matter
of estimation and not of calculation and that it will only reduce it if it is
so much too large that it can be described as ‘palpably excessive or clearly
disproportionate to the circumstances of the case’ or ‘grossly extravagant
and unreasonable’. I have quoted the words used in the cases Salzmann v.
Holmes, 1914 A.D. 471 at p. 480 and Black & Others v. Joseph, 1931 A.
D. 132 at p. 150 (17 P.H., J. 6), because they express the idea and I do not
wish to substitute any other formula.’
Held
5)
Plaintiff was entitled to compensation for his injured feelings and
the hurt to his dignity and reputation, which in this case included not only
his good name from a moral and social point of view, but also his reputation as a teacher of his system of psycho-physical education. The court
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was unable to come to the conclusion that the damages awarded to him
for that injury were excessive.
Ordered: Appeal dismissed with costs.
For appellant: O. Pirow, K.C., with him M. A .van Hulsteyn, instructed by
the Assistant Government Attorney, Johannesburg; Marais & de Villiers,
Bloemfontein.
For respondent: H. J. Hanson, K. C., with him A. Fischer & R. Saffery,
instructed by Berrange & Wasserzug, Johannesburg; Lovius & Shtein,
Bloemfontein.
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